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NEW WINDSOR ZONING BOARD OF APPEALS | 37-1-21

In the Matter of the Application of

DORI ASSOCIATES . DECISION GRANTING
, USE/AREA VARIANCES

#95-49.

X

WHEREAS, DORI ASSOCIATES, INC., a corporation having its
principal offlce on the west side of Route 9W, New Windsor, New
York 12553, has made appllcatlon before the Zoning Board of
Appeals for a use variance and for an 8 ft. rear yard and 35 ft.
street frontage variance to allow existing single—-family
residence in an NC zone after subdividing property; and

WHEREAS, a public hearing was held on the 27th day of
November, 1995 before the Zoning Board of Appeals at the Town
Hall, New Windsor, New York; and

WHEREAS; the Applicant appeared by Daniel §S. Lucia, Esq.,
Richard A. Lawson, real estate appraiser and Richard Coloni; and

WHEREAS, there were no spectator appearing at the public
hearing; and .

WHEREAS, no one spoke in opposition to the application; and

‘WHEREAS, the Zoning Board of Appeals of the Town of New
Windsor makes the following findings in this matter:

1. .The notice of public hearing was duly sent to residents
and businesses as prescribed by law and published in The
Sentinel, also as required by law.

2. The evidence presented by the applicant showed that:

(a) The subject property contains a funeral home and
one residence. The applicant seeks this varlance to allow the
residence to be on a separate parcel.

(b) A 35 ft. street frontage and 8 ft. rear yard
variance is required because the only street frontage on the
proposed lot will be that sufficient for an independent driveway.

(c) The 8 ft. rear yard area variance is required in
order to permit the existing deck and pool.

(d) The deck and pool are 51m11ar to others in the
nelghborhood and the Town and are appropriate for the lot

(e) Exten51ve ana1y51s by the real estate appraiser
showed that the property is, because of its location and
topography, locatlonal obsolescence, negatives of slope, lack of




31gnage and distance from a main highway, as well as its proposed
size, make it unsuitable for any use which is currently permitted
in the NC zone.

(f£). The property is unique in the neighborhood except
for the adjacent property which is itself a residential use such

as is proposed for this property.

(g) The surrounding neighborhood is of mixed commercial
and residential properties.

(h) The house was erected in 1988 as an accessory to‘
the funeral home and has been continuously used as such ever
since its construction.

(i) The reduced street frontage is necessary in order
to permit the construction of a driveway to service this proposed
use which could be used in conjunction with the driveway serving
the adjacent residence and minimize the ingress and egress on and
off NYS Route 9W.

(j) These variances if granted would result in no
change in the appearance of the neighborhood.

. (k) No increase in traffic would be occasioned as a

result of the granting of the variances since all of the uses of

the property are currently existing.

(1) The variances if granted would not interfere with
any ground or surface water or any sewer easement.

WHEREAS, the Zoning Board of Appeals of the Town of New
Windsor makes the following conclusions of law in this matter:

1. The applicant has proven to the Board's satisfaction
that it cannot realize a reasonable return as demonstrated by
competent financial evidence for each and every use permitted in
the NC zone.

2. Any hardshlp relatlng to the property in question would
appear to be unique in that the property is unlike any other
properties in the neighborhood or district.

3. A finding is made by the Board that the requested use
variance would not result in an alteration of the essential
character of the neighborhood or create a detriment to nearby
propertles. -

4, It appears that the hardship alleged by the appllcant
has not been self-created in that the applicant constructed the
residence as an accessory use to the funeral home operation and
therefore did not require any variances at the time 1t was:
constructed.

B



L 5. There is no other feasible method available to applicant
‘which can produce the benefit’ sought other than the varlance ‘
‘procedure ‘ : : ~

, "6. The requested varlance will not have an adverse effect
. or impact on the physical or environmental condltlons in the '
‘“nelghborhood or zoning dlstrlct \

e 7. It is the findlng of this Board that the beneflt to. the

’jappllcant, if the requested area variances are. granted, outwelghs
the detriment to the health, safety and welfare of- the
-nelghborhood or communlty by such grant :

8. It is: the further flndlng of this Board that the
‘vrequested area variances are the minimum variance necessary and -
- adequate to allow the applicant relief from the requirements of
‘the bulk regulatlons and at the same time preserve and protect .

- the. character of the nelghborhood and the health safety”and
welfare of the communlty o .

W”Q;‘ The 1nterests of justlce w1ll be served by allow1ng the
"grantlng of the requested area. varlance ' : :

BE IT RESOLVED that .the Zonlng Board of Appeals of the Town
of New Windsor grant a use variance to allow existing -
,51ngle—fam11y residence  in an NC zone after subd1v1d1ng of the
property located on Route 9W, plus an 8 ft. rear yard and 35 ft.
- street frontage variance, to appllcant as proposed herein based
on plans submltted to and flled with the Bulldlng Inspector

*BE"IT FURTHER,

RESOLVED, that the Secretary of the Zoning Board of Appeals
of the Town of New Windsor transmlt a copy of this decision to
the Town Clerk, Town: Plannlng Board and applicant , Q

Dated. February 5, 1996.

(2BA DISK#13-012996.DA)
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OF APPEALS.
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August 23, 1995 7

COLONT SUBDIVISION (95-24) RT. 9W

Mr.

Richard Barger and Mr. Richard Coloni appeared

before the board for this proposal.

MR. PETRO: What do you want to do?

MR.

BARGER: Mr. Coloni wants to subdivide a parcel of

land off of his property over on 9W. The only problem
is it’s in an NC zone which doesn’t allow for

subdivision.

MR. PETRO: Is that this map?

MR. BARGER: Yes.

MR. PETRO: Can you put it up on the board, ma?be you
can point at what you’re doing?

MR. BARGER: Sure.

MR. BARGER: If you are familiar with it, this is Route
9W, this is Coloni Funeral Home. Richie lives up here
and right now it’s part of the funeral home but what he

wants to do is subdivide this parcel off of the funeral
home for legal purposes, if he ever sells or mortgages,

‘he doesn’t encumber the whole property but it’s in a

zone that doesn’t allow subdivisions so we’re going to
have to go for a variance

MR.

MR.

BABCOCK: Doesn’t allow a single family home.

PETRO: Will we need a special use permit to have a

single family home in an NC zone?

MR. BABCOCK: Yes, it’s going to need a zoning
variance.
MR. PETRO: Once it has the zoning variance, we don‘t

need the special use permit any longer.

MR.

BABCOCK: That is correct, then you just need a

subdivision.

MR.

PETRO: Right now, this is accessed by a driveway
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. _behind the funeral home?‘

BARGER Through the funeral home off 9W and

‘Fthrough the funeral home.

MR. PETRO " Ones 1t’s subd1v1ded have to correct

;that problem.

"jMR. VAN LEEUWEN: He doesn’t have to make it direct
access as long as he has access.

MR. BARGER: We’re leaving access to 9W and he will
maintain a right-of-way for thls but he build his own

‘rlqht of - -way.

‘MR PETRO: That right-of-way the way you have it drawn
on there it looks like the slope is steep.

,MR. BARGER: It's steep.

MR LANDER . It’s only for road fronfage, Mr. Chairman,
~that would be the only thing that would be for.

' MR. PETRO: Yes, unless the funeral home is sold and he
‘needs to have a driveway.

'MR. EDSALL: Jim, one of the items we talked about at
"length at the workshop was that they had hoped at this

particular time to continue the access through the site
plan but then reserve the ability to develop a driveway
up this strip. So we worked with Rich’s son, Rich, and
come up with some ideas that they can incorporate into

. the deed which will allow continued access through the

site plan through the developed accesSways and at such
time that the driveway would be constructed that rlght
to go through the funeral home property would cease
unless there’s a renegotlatlon So we have worked out.
something that gives them some flexibility as long as
the board doesn’t object to that type of approach

MR. PETRO: Not. objectlng to the approach " how can you.
build somethlng 1f it is. feasmble to bulld it there?

MR. EDSALL: The lndlcatlon we had for - the slopes

through here it could be. deyeloped at around less thanh
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15 percent at the maximum 15 percent is the maximum
recommended the board has and that was one of the first
questions we asked ‘can you do it, would it exceed the
15 and they have indicated based on the survey they
can.

'MR. DUBALDI: What about the second home,  how does that
play? ' o

MR. BARGER: . No, second home ‘is owned by his soh on a
separate parcel.

MR. VAN LEEUWEN: Always has been .on a separate piece
of property. ‘

MR. LANDER: ' Which number is that?

" MR. COLONI: 31.
MR. EDSALL: Jim, just another item we suggested for
the deeds because they are creating this strip parallel
to the property line and Rich, Jr.’s property has an
ability to be an access in the same location, we
suggested that they give cross-grading easements so
that they could develop all the grading in one spot and
develop driveways parallel to each other.

MR. DUBALDI: I don’t understand where the lot line is
between, I’1l use references 32 and 317?

'MR. BARGER: Right here, this dark line.

MR. DUBALDI: I mean on‘the map here?.

MR. BARGER: This ling‘right here, stone wall.
MR; DUBAL@I: The;e should be a Iine‘going down.

MR. BARGER: This line here is this heavy line right
here. S . : ' S '

MR. DUBALDI: it's‘unglear on the map.

MR. PETRO: Your son’s house, Richie, Jr.’s house has
access through Coloni Funeral Home, I see the driveway
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now is going to be going through not only the existing
. parcel but it’s going to be going through the second

parcel that we’d be looking to create so he’d need an

"easement for that.

MR. COLONI: But we’re also subdividinq the front df

that.

b

MR. 'BARGER: We’ re not subd1v1dlng, this pleee is g01hg
to be deeded to Rich to create one lot there so Rich is |

‘vgolng to own the whole thlng

MR. COLONI: He will have access in front of his house.

MR LANDER How do we get access to, let’s just
hypothetlcally say lot 31 is RlCh’S house, your son, so

" now unless we, unless they are both, you can’t both use

25 feet here?

MR,‘EDSALL: 25 on the other side.

' MR. BABCOCK: Ron, just so you know, it’s lot 3.1 and

the one in front of it 3.2, they are consolidating,
making one lot and the junior is going to own both of

‘those lots is going to be one so he will have road
‘frontage and access to 9W.

MR. LANDER: Because at that point, he didn’t have any
road frontage. ‘ '

MR. EDSALL: We suggested.

MR. BABCOCK:  The other thing the board should keep in
mind in the NC zone road frontage is not a requlrement
there’s no requirement for road frontage.

MR. LANDER: I know but we have a home here.

MR. BABCOCK: I’m just telllng you there S no
requlrement thouqh :

MR. PETRO:"Lot 3.1 and 3.2 are two separate lots?

MR. BABCOCK: . Correct.
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MR. PETRO: Coming in at another separate time other

than this application.

MR. BARGER: No, just by deed because they are two
separate parcels and Dori can deed it to Richie Coloni
and he owns both parcels. ' ' '

MR. BABCOCK: They did come to the workshop.

MR. KRIEGER: When you deed it over, are you going to

indicate in the deed that it is intended thereafter to
be one parcel? '

MR. EDSALL: We asked them as part of this application
as a followup to combine the two parcels to a single

parcel.

" MR. KRIEGER: You have to indicate in the deed that is
. the ‘intent to do it, if you just have two separate
~descriptions in one deed.

MR. EDSALL: One description.
MR. KRIEGER: Then we get the gquestion that comes up.

MR. EDSALL: Asked them to have one total description

‘and that is when we suggested that they create a 25

foot easement on through the south side of 3.1 and 3.2
that they could use as a shared grading area but then
run two separate driveways.

MR. PETRO: Dick, let me ask you this, the existing

house as it stands now, how is it serviced by water and
sewer?

MR. BARGER: Central;water, all this is town water,
sewer and so is Rich. :

MR. PETRO: My point would be then is the lines that go

to that house, what property would they cross? Do we
need any easements? ' '

MR. BARGER: That is one question I have to find out, I
don’t know where the lines are, if they do in fact
cross, we’d have to give easements, I don’t know where
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they are going.

MR. PETRO: Should be written easements, I have had
that problem before myself. Again, you might sell this
to whoever and then he says well, I don’t want that

water line on my property and then a house has a
problem. .

MR. BARGER: That is one thing we have to do, show how
this~--~

MR. COLONI: Water line comes from Blooming Grove
Turnpike.

MR. PETRO: Then that is not a problem. What about the
‘sewer? S ~ - '

MR. STENT: Just in the house.
MR COLONI: No; water line comes in the middle.

Richie, my son, splits to my house and goes to my son’s
house. '

MR. STENT: From 9W up the hill to the parlor?
MR. COLONI: Yes, sewer line comes down this driveway.
MR. BARGER: So I‘ll have to locate those but that is--

MR. PETRO: I think that is more important for the, for
you than anyone one else.

MR. VAN LEEUWEN: I make a motion to approve.

MR. DUBALDI: Second it.

MR. PETRO: Motion has been made and seconded that the
New Windsor Planning Board approve the Dori Associates
minor subdivision on Route 9W. 1Is there any further

discussion from the board members? " If not, roll call.

ROLL CALL

MR. VAN LEEUWEN  NO
MR. STENT NO
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‘MR.. DUBALDI - NO

MR. LANDER ~NO

MR. PETRO ‘"fNO‘

‘MerPETRO You’ re. belng ‘sent to the Zonlng Board.
Once. you receive the variances reqguired: by this board
from the 'Zoning Board, you’ll appear here again and
JJWe’ll take it from that point.

‘MR BARGER Do you send a, letter to the board
recommend1ng° :

‘lMR PETRO: They’1ll review these minutes and they’1ll
‘fhave our standlng and what’s transpired at tonlght’
meetlng ~ It does take a couple weeks

MR;'BARGER: That’s ‘no problem, take usfa'couple weeks.

MR'. KRIEGER They'll also: have obtained a report from
gboth the. bulldlng 1nspector and myself

ﬁMR PETRO I would suggest also before you come back
to this board to locate the water, sewer and overhead
and power llnes ' ‘ ‘

‘MR- BABCOCK: Also'the_variances on the map once you
_receive themn. A

MR. BARGER: Okay.
MR. BABCOCK:»hdnoe~you receive the variances.
MR. BARGER: I put down,what‘We're going for.

MR,‘BABCOCK. Say you received this on such and such a
date . and what you recelved., :

' MR. KRIEGER: lMlke, is he going to need both area and
use variances? o

i

'MR. BABCOCK: : Yes.
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DORI ASSOCIATES

MR. NUGENT: Request for use variance to allow existing

single-family residence (Coloni) in an NC zone after

subdividing property located on Route 9W. nee oof «
35,0‘, sﬁwz

Daniel S. Lucia, Esqg. appeared before the board for fbnﬁ%jt
this proposal. ‘

MR. LUCIA: Good evening, gentlemen, Pat and Fran, I’1l1
introduce everybody in a moment. I’m Dan Lucia
representing Dori Associates and I have with me tonight
Richie Coloni, who is the younger Coloni involved in
the funeral home operation, Richard Lawson, who is a

real estate appraiser and will be offering some

evidence with regard to the testimony of the use and
area variances and Richard will distribute a 1little
summary and he will be speaking to that in more detail
in just a moment and we also have Richard Barger who is
the surveyor on the property and he’s available to

. answer any specific questions that may be raised in

that connection. I think from the preliminary, you

should have the site plan that we distributed in the
file. 1In addition, let me give you a couple of other
things to look at. I have some copies of the zoning
map, this property has been outlined in yellow and I

‘also have the tax map again with specific properties

indicated. You may recall at the Preliminary Hearing,
I got off on a long tangent about the location of the
zoning district line and whether we were here for
interpretation or we need to be here at all, please
disregard all that, that was my error in reading the
zoning map. Pat straightened me out. So we’re here
for a use variance in order to subdivide this property.
It is a 5.1 acre parcel of property. The applicant
seeks to subdivide it into two separate parcels, one
4.3 acre parcel which will one contain the existing
funeral home and in the northwestern corner,
approximately 3/4 acre parcel that will contain the
existing residence. The residence was constructed as
an accessory to the funeral home operation and
therefore, did not require any variances at the time it
was built. It did not require any area variances
either because it met the NC requirements as it sits.
Now that we’re seeking to subdivide it, we have agreed
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at the preliminary to impact the requirements from the
R-4 zone and that gives rise in addition to the use
variance because we’re having a residence in an NC
zone, two area variances are needed, one for street
frontage, 60 feet is required, we’re providing 25 on a
flag, therefore we need the 35 foot street frontage
variance, rear yard 40 feet is required, we’re
providing 32, so we need an eight foot variance on
that. The structure itself conforms to the rear yard,
it’s just the extension of the deck around the pool and
I guess it’s an enclosed room in the back that actually
encroaches on the required rear yard. I’m going to
turn it over to Mr. Lawson, who has done an analysis on
the tests for the use variance and let him speak to the
issue of unnecessary hardship.

MR. LAWSON: Thank you. Just to refresh you, I brought
some pictures which I enlarged. The subject which
we’re discussing is the house here, it’s also in the
report but in a smaller version. The incline which we
tried to show the steep slope running up to the subject
we tried to depict down here from the road and then
halfway up from the site itself, we showed entrance
which is of considerable importance in the analysis
which Mr. Lucia has presented to you. And then we took
a picture of the properties to the rear of the subject,

‘we stood at the property line and just took pictures of

the other houses in the R-4 zone which abuts the rear.
In order to determine the economic feasibility of the
site on the usages under the NC zoning, I have analyzed
for you this report on the second page, the four
approaches which we attempted to take, one is theory of
locational obsolescence, I’1l1l go into that in just a
minute. We analyzed the Town of New Windsor assessor
value analysis in which the assessor broke the parcel
down into primary, secondary and at the rear site
residual for the acreage which would determine and also
the other acreage to the left as you look at the site

‘we incorporated the theory of excess land which we will

discuss further. And we also discussed the zoning
value contradiction where most of the NC zoning extends
back in the area 200 feet, this goes back the complete
length of the property which is over 400. And the
reason for that probability and then we went into the
highest and best use analysis which is always a
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determining factor in analyzing a property as to what’s
the best use for it. So, i1f I can just have you turn
the page, we can go into the determinations of the
highest and best use for the property. This is less
than an acre as you know and it sits back at the very
top of the slope. We looked at possible uses what are
the physical possible uses concerning the sites, size,

~configuration, et cetera. We looked at the legal

permissible uses as you know under the NC use, there’s
various uses which you could incorporate for the
property. We looked at the financially feasible use
which would be possibly legal committed will produce
any net return to the site and then we went into the
highest and best use which would be the highest net
return for that portion. BAnd being as it’s at the tall
top of the site, with no visibility to the 9W frontage,
and with 'its slope, we determined that the highest and
best use for the property would be residential. We
then went over to the next page which is the summary of
facts and conclusions which you already know so I think
we can probably skip that. The land area is 33,119, we
showed you the same pictures on the next page that I
have blown up here for the demonstration, again
attempting to show you the R-4 zoning to the rear of
the site, the subject slope and then we took a picture
of the mid site which is what the site overlooks, the

‘subject site which is the funeral home. And then we

reduced the topo and survey which Mr. Barger did for
your analysis, showing that at the road frontage we
have a hundred feet above sea level and at the rear of
the site, it goes up at the property line at the rear
of the house the 158 feet which is steep. We then went
into the theory of locational obsolescence and
basically what locational obsolescence is is that it’s
an explanation of the diminished utility which a
property experiences from external forces outside the
property line, the property lines being less than the
acre of the subject home. And in this case, it’s the
slope, the lack of frontage, the lack of signage and
because of this, the subject site suffers which again
indicates that its best use is the R-4 which is the
same as to the rear of the site. I may also point out
that subject site being here, to the immediate right,
there’s residential usage and if we go to the end of
the total site which we’re not discussing right now but
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there’s residential usage over here so it is not like

~it’s an oasis of residential uses. As we proceed

through this abbreviated report, there’s the bulk table
codes we go into the New Windsor assessor value ,
analysis where the front portions of 01 primary, the
middle section is 02 secondary and the rear, the rear,
the subject area is 04 residual. The values of the
rear property at 33 percent, 33. percent of the front
usable portion again showing the diminish in utility.

. The next sheet is just a blowup of the assessor’s card.

The zoning boundary contradiction was interesting
because as you know, most of the NC zoning does go back
200 feet. As this business use NC zone and the subject
the total property was in existence prior to the zoning
we can only deduct that when the zoning was drawn that
it went 200 feet like other areas that were done along
9W, they just made it go along with the property line
which was the full 400 plus in order to facilitate the

‘use of the funeral home. For that reasons, we don’t

feel:that NC would be usable at the rear. The next
page shows the location of the site on 9W and then at
the bottom of that, it shows houses to the rear of the
site which this would become homogeneous with. Thank
you.

v

MR. LUCIA: Just a couple gquestions to summarize. Mr.

‘Lawson, I think we reviewed before the table of use

bulk regulations for the NC zone, based on your
analysis, is it true that this property cannot yield a
reasonable return if used for any permitted use in the

C zone?

MR. LAWSON: No, it suffers from the locational
obsolescence from the negative of the slope, lack of
signage, distance from 9W.

MR. LUCIA: And that would apply to any NC zone?

MR. LAWSON: Yes, we reviewed them all.

‘MR. LUCIA: And is the hardship for this property

unique, is this the only property in the neighborhood
that bears this or are there a couple neighboring '
properties that may be similarly situated?
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MR. LAWSON: The property to the immediate right as you

" look at the subject that we’re discussing, is

residential property at the far end of the total site
is residential. '

MR. LUCIA: But then if we come a little bit further
south then the zoning boundary jogs back in towards 9W
to approximately 200 feet.

MR. LAWSON: 200 seems to be the norm but not only this
area but other areas that I studied.

MR. LUCIA: And across the street where the motel is

that is again approximately 200 feet?

MR. LAWSON: Approximately 200, yes.

MR. LUCIA: Do you feel that this wvariance would alter

‘the essential character of the neighborhood?

MR. LAWSON: No, the neighborhood up there is basically

MR. LUCIA: And is it your impression that the hardship
was not self-created by the applicant?

'MR. LAWSON: The house is there, it’s existing.

MR. LUCIA: I believe it preFexisted zoning?
MR. LAWSON: Yes, it did.

MR. LUCIA: I think that concludes our presentation on
the use variance part of this application but moving
now to the--any question specifically on the use
variance before I go on to the area variance?

MR. NUGENT: I guess not.

MR. LUCIA: Okay, on the area variance as mentioned
since we’re importing the R-4 regulations there are two
area variances required. ‘

MR. LANGANKE: Excuse me, if I can interrupt, when was
the house built? ‘
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MR. LUCIA: I believe in 1988, is that correct?
MR. COLONI: Approximately.
MR. TORLEY: So, it is not pre-existing?

MR. LUCIA: The residence is not pre-existing. The use

.of the property as & funeral home does pre-exist and

the residence was built incidental to that use, that is
the reason no one was here before for the residential
use, it’s only because we’re seeking to subdivide it
that we now, because of that change in use, have to
come in for 'the use variance. With regard to the
street frontage variance as you can see we’re providing
25 foot flag and we need 60 feet of street frontage, is
there an unusual slope in that area, Mr. Lawson?

MR. LAWSON: Yes, it’s severe.

"'MR. LUCIA: And the corner of this property also

intersects I guess the entrance ramp, the southbound

. entrance ramp to 9W from Blooming Grove Turnpike so if
‘'we were to widen out that frontage to 60 feet we’d

create a real problemn.

'MR. LAWSON: I tried to pick that up with this

photograph here but that is indicative of it and you
can see better on the actual survey that it overlaps.

MR. LUCIA: I believe I also mentioned during the
preliminary the property immediately adjacent on the
north side of this property is also owned by the Coloni
family, actually Richard Coloni and his wife, that is
now two parcels of property which they are going to
combine into a single parcel and when they went before
the planning board because of the steep grade, the
planning board suggested and my client agreed that
they’d have cross grading easements if they ever did
need to put a driveway in there so apparently, it could
be zigzagged near that boundary line so as to avoid as
many problems as possible. They do not now intend to
access the property over that driveway. It’s there
merely to create some frontage. The actual access will
remain as existing now up to the main driveway, funeral
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- home back around through the parking lot and up the
‘respective driveways. But if the need should arise,
there is that possibility and my client has agreed to
the ameliorating factor on the cross easement to reduce
as much as possible at that intersection, the access
ramp to 9W, existing driveway and steep slope. With

- regard -to the rear yard, we could eliminate the need
for the variance by shortening the deck and the
enclosed room. The house “itself is not violative, it’s
a fairly diminuous variance, it’s eight feet by
‘narrowing the deck to that extent and the enclosed
room, I don’t see where it would gain any additional
real privacy for the neighbors so that is not really a
viable alternative. It would create ‘an odd sized deck
with really little access to the pool and the room

" would become basically useless. ‘I think it is
negligible, the eight feet is just not that important
in that area.  The variance for the street frontage is
substantial. The one for the rear yard is not. But as
I say the, substantial front yard variance we have
agreed to ameliorating conditions suggested by the
planning board and it probably makes the best of the
situation that exists there because of the existing
‘driveway and the access ramps. There should be no
adverse affect or impact on physical or environmental
conditions in the neighborhood or district. This is
‘existing construction and the only new event is the
'subdivision. Difficulty has not been self-created. We
handled that under use variance. So for all these
‘reasons, the applicant respectfully submits that they
are entitled to the granting of a use variance and to
the two requested area variances and that they are the
minimum variances which can address the situation in
which the applicant finds himself. Thank you.

MR. KRIEGER: If the variances were granted,
particularly the area variances, it won’t result in any
increased traffic on Route 9W cause the traffic is
already there from its present use. .

MR. LUCIA: All the uses are existing and currently in

MR. KRIEGER: - You realize that if an area variance is
granted by the zoning board, it does not absolve the
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appllcant of any necessity that may exlst by law to get
curb cut permission from the DOT’

MR. LUCIA: I think the applicant is aware of that but

‘thank you for mentlonlng 1t

MR. KRIEGER: An installation of a proposed driveway
there will not interfere with any ground or surface
water, sewer easement?

MR. LUCIA: I think we need to locate the sewer lines
for the planning board.

MR. BARGER: We have them on the map.

MR. LUCIA: They are now on the map and it does not

interfere.

MR. KRIEGER: That is all I have.

MS. BARNHART: For the record, I have an affidavit of
service by mail stating that I mailed out 46 addressed
envelopes to all the people on the adjacent residents
on the list that received from the assessor that was
done on November 15. I don’t know in anybody’s here.

‘MR. NUGENT: Is there anyone in the audience that is

involved in this concern? Let the record show that
there was no one in the audience. Are all your
concerns met?

MR. KRIEGER: Yes.

MR. NUGENT: I think he did a very nice job.

MR. LUCIA: 1It’s interesting being on the other side of
the table but I enjoy it.  Thank you.

MR. TORLEY: I move we grant the reguested use and area
variances for the Dori Associates. :

MR. KANE: Second the motion.

ROLL CALL
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(% - MR, KANE = AYE.
T 'MR. LANGANKE" ~ AYE
MR. TORLEY = 'AYE
" MR. REIS " AYE
MR. NUGENT ~ AYE
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PUBLIC NOTICE OF HEARING BEFORE;”'*“

ZONING BOARD OF APPEALS

TOWN OF NEW WINDSOR

s PLEASE TAKE NOTICE that. the Zonlng Board of: Appeals of the
. TOWN - OF NEW: WINDSOR, New York, will hold'a Public Hearing - g
pursuant to-Section 48-34A. of the Zonlng Local Law .on- the

‘jfollow1ng Propos1tlon‘ o L

Appeal No 95 49 o L
Request cf DORI ASSOCIATES INC.

.7for a VARIANCE of the Zonln Local Law to permlt.

a proposed subdivision of the’ appllcant 'S property whlch w111

 .result in.one lot improved by a’ 51ng1e family home," a re51dent1a1

' use. not permltted in the NC zone,_ and: in addition, to permlt such
- single family home on a proposed lot’ ontalnlng 1nsuff1c1ent rear

- yard and insufficient street:frontage - .. .. ) :
‘,belng a VARIANCE of Sectlon,48 -9, Table- of Use/Bulk Regs., NC zone,

‘,hoCol ‘A, and of Sectlon 48"12_ Table of Use/Bulk Regs., R 4 zome,
'.C01A10 R |

for property situated as- follows EETREE o
113 U 'S Hwy 9W, New Windsor,. NY, wh1ch is. located ‘on the west side
of Route 9W, 1mmed1ate1y ‘to . the south-of the. southbound acceleration .

lane prov1d1ng access to Route 9W South from Bloomlng Grove Turnplke'

known as tax lot'Section-a37 Block . 1 Lot 21

SAID HEARING will take place on the 27th-day of November

A
19 95, .at New Windsor Town Hall, 555 Unlon Avenue, New WLndsor“

New ' York beglnnlng at 7 3000 clock P. M

James E Nugent Jr.

Chalrman

;e“rEQTE:;FEEMF\QLOJ F¥\f&LNHjN@if~£;U37
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II.

III.

Iv.

TOWN OF NEW WINDSOR
ZONING BOARD OF APPEALS

APPLICATION FOR VARIANCE

s 9545
11/1/95

Date:

Applicant Information:
(a) DORI ASSOCIATES, INC., P.O. Box 4097, New Windsor, NY 12553

}Name, address and phone of Appllcant) (Owner)

(b)n/a (914) 561-0238

& address and phone of purchaser or lessee)
(c)D NIEL S. LUCIA, ESQ., 343 Temple Hill Road, New Windsor, NY 12553
(d)n}game, address and phone of attorney) (914) 561-7700

(Name, address and phone of contractor/engineer/architect)
Application type:
(X ) Use Variance ( ) Sign Variance
(x_) Area Variance | (T ) Interpretation
Property Information:
(a) NC 113 U S Hwy 9 W, New Windsor, NY 37-1-21 5.10 Acres

(Zone) (Address) (S B L) (Lot size)

{b) What other zones lie within 500 ft.? R-4 and R-5

{c) Is a pending sale or lease bUbJECt to ZBA approval of this
application? no

(d) When was property purchabed by present owner? 6/1/61

(e) Has property been subdivided previously? ' mno .

(f) Has property been subject of variance previously? no
If so, when? n/a

(g) Has an Order to Remedy Vlolatlon been issued against the
property by the Building/Zoning Inspector? no

(h) Is there any outside storage at the property now or is any
proposed? Describe in detail: no

Use Variance.

(a) Use Variance requested from New Windsor Zonlng Local Law,
Section 48-9 |, Table of Use/Bulk Regs., Col. A
to allow: NC zone.
(Describe proposal) Please see attached Schedule A.
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(b) The legal standard for a '"use' variance is unnecessary
hardship. Describe why you feel unnecessary hardship will result
unless the use variance is granted. Also set forth any efforts you

have made to alleviate the hardship other than this application.
Please see attached Schedule A.

(c) Applicant must £ill out and file a Short Environmental
Assessment Form (SEQR) with this application.

(d) The property in question is located in or within 500 ft. of a
County Agricultural District: Yes No X . '

If the answer is Yes, an agricultural data statement must be submitted
along with the application as well as the names of all property owners
within the Agricultural District referred to. You may request this
list from the Assessor's Office.

V. Area variance: A
(a) Area variance requested from New Windsor Zoning Local Law,
Section 48-12, Table of Use/Bulk R-4 zone Regs., Col.A 10

Note: Use not permitted in NC zone; hence there are no applicable
bulk regulations on table for NC zone. The following bulk regulations

are imported from table for R-4 Proposed or Variance
Requirements zone. Available Request

Mih. Lot Area
Min. Lot Width
Reqd, Front Yd.

Regd. Side Yd.

Regd. Rear Yd. 40' 32 8!
Regd. Street
Frontage* 60" 25" 35!

Max. Bldg. Hgt.

Min. Floor Area*
Dev. Coverage*
Floor Area Ratio**
Parking Area

o\@
o
o\

* Residential Districts only
*#% No-residential districts only

{b) In making its determination, the ZBA shall take into
consideration, among other aspects, the benefit to the applicant if
the variance is granted as weighed against the detriment to the
health, safety and welfare of the neighborhood or community by such
grant. Also, whether an undesirable change will be produced in the
character of the neighborhood or a detriment to nearby properties will -
be created by the granting of the area variance; (2) whether the
benefit sought by the applicant can be achieved by some other method
feasible for the applicant to pursue other than an area variance; (3)
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whether the requested area variance is substantial; (4) whether the
proposed variance will have an adverse effect or impact on the
physical or environmental conditions in the neighborhood or district;
and (5) whether the alleged difficulty was self-created.

Describe why you believe the 2ZBA should grant your appllcatlon for an
area variance:

Please see ‘attached Schedule A.

(You may attach additional paperwork if more space is needed)

VI. Sign Variance: n/a
(a) Variance requested from New.Windsor Zoning Local Law,

Section , Table of Regs., Col.
‘ Proposed or Variance
‘ Requirements Available: Request
Sign 1
©sign 2
Sign 3
Sign 4

{b) Describe in detail the sign(s) for which you seek a

variance, and set forth your reasons for requiring extra or over size
. ‘ .
signs.

(c) What is total area in square feet.of all signs on premises
including signs on windows, face of building, and free-standing signs?

VII. Interpretation. n/a

(a) Interpretation requested of New Windsor Zoning lLocal Law,

Section , Table of Regs.,
Col.

{b) Describe in detall the proposal before the Board:

VIII. Additional comments:

(a) Describe any conditions or safeguards you offer to ensure
that the quallty of the zone and nelghborlng zones. is malntalned or
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'ngraded and that the iﬁtent;and spirit of the New Windsor Zoning is -

fostered. ‘(Trees, landscaping, curbs, lighting, pav1ng, fencing,
screening, sign limitations, utilities, drainage.)
Please see attached Schedule A.

IX. Attachments required: ‘
X Copy -of referral from Bldg /Zonlng Insp. or Plannlng Bd
X Copy of tax map showing adjacent properties.
‘n/a _ Copy of contract of sale, lease or franchise agreement.
x* Copy of deed and title policy.
X Copy(ies) of site plan or.survey showing the size and
- location of the lot, the location of all buildingsy”
facilities, utllltles, access drlves, parklng areas,
trees, landscaplng, fencing, screening, 51gns, curbs,
paving and streets within 200 ft. of the lot in question.
‘Copy(ies) of sign(s) with dimensions and location.
X Two (2) checks, one in the amount of $ 150. and the second
' check in the amount of $ 500. , each payable to the TOWN
OF NEW WINDSOR. ‘
X Photographs of existing premlses from several angles.
*copy of deed only:E search or title policy from time of 1961 purchase
ir

was destroyed by
X. Arf1dav1t

Date: November 1, 1995

STATE OF NEW YQRK)
) SS.:
COUNTY OF ORANGE )

The undersigned applicant, being duly sworn, deposes and states
that the information, statements and representations contained in this
application are true and accurate to the best of his/her knowledge or
to the best of his/or information and belief. The applicant further
understands and agrees that the Zoning Board of Appeals may take
action to rescind any variance granted if the conditions or situation
presented herein are materially changed.

DORI A IATES, INC.

By: ,a//'é ({Z/
R/ Agplicant)
chard B. Coloni,

Secretary-Treasurer

Sworn to before me this

Ist gay of November . 19 95,
. DANIEL S. LUC!A
’ Z . Notary Public, State of New York -
: . ' ' . Qualified in Orange County. (
XI. ZBA Action: Mycommnssnonexplres 2 /”/97

(a) Public Hearing date:



‘(ijLVariance: ~Granted ( ). Denied"(  )‘

(c) Restrictions or conditions:

' NOTE: A FORMAL DECISION WILL FOLLOW UPON RECEIPT OF THE PUBLIC -
HEARING MINUTES WHICH WILL BE ADOPTED BY RESOLUTION OF ZONING BOARD OF '
: APPEALS AT A LATER DATE.

P/

 (ZBA DISK§7-080991.AP)




Schedule A
History of the Property |

The applicant, Dori Associates, Inc., is the owner of a
5.1 acre parcel on the west side of Route 9 W which is commonly
known as the "Coloni Funeral Home" property. Dori Associates, Inc.
is‘a corporate entity which is wholly owned and controlled by the
Coloni family. ‘Dori Associates, Inc. acquired title to the subject
property in 1961 by deed of the father and mother/grandfather and
grandmoﬁher of the present operators of the funeral home.

‘In’1961 the subject property was imp:oved by a large two
story bﬁilding which was operated as a funeral home prior to the
adoption of zoning by the Town of New Windsor, and it continues to
be operated as a funeral home. Thus such use as a funeral home is
a preexisting, nonconforming use.

The property 1is currently zoned as Neighborhood
Commercial (hereinafter "NC"). 1In the NC zone the operation of a
funeral parlor is a use permitted by right, subject to site plan
approval by the Planning Board (Table of Use/Bulk Requlations NC
zone, Col. A; Use 13).

In 1988 the applicant constructed a one story, 2,268
square foot, single family home at the northwest corner of the
subject property. The same is occupied by Richard V. Coloni and
Angelina Coloni, both officers of Dori Associates, Inc., and serves
as their residence. Since the use of such home apparently was
considered to be accessory to the funeral home business, it was
deemed to be a permitted use in the NC zone. Thus no use variance
was required when the home was constructed. No area varianéeS*were
required either since the property, improved by both the. funeral

1



home and the single family home, complied with all the bulk
reqgulations for the NC zone. Ultimately a Building Permit and a
Certificate of Occupancy were issued for the single family home.

The applicant now desires to subdivide the 5.1 acre
parcel into two lots, namely a 4.339 acre parcel improved by the
existing funeral home and a 0.760 acre parcel improved by the
existing single family home. Since the existing single family
residence is to be on a separate lot in the NC zone, and thus is no
longer acceséory to the fuﬁeral home business, it is a use not
permitted in the NC zone. Hence a use variance is required. In
addition, the bulk requlations for the NC zone do not contain any
bulk requirements which are analogous to those for a free standing
single fémily home. Consequently the bulk regulations from the
Suburban Residential (hereinafter "R-4") zone have been imported
since they are reasonably related to the proposed single family
use. In addition, the rear boundary of the subject property is the
division line between the NC and R-4 2zoning districts, so the
application of the R-4 bulk requirements is consistent with the
neighboring residential uses. The bulk requlations for one family
detached dwellings, not to exceed 1 dwelling on each lot, with both
central sewer and central water, were applied (Table of Use/Bulk
‘Regulations R-4 zone, Col. A, Use 10).
Use Variance

The applicant brings this application before the ZBA in
connection with a proposed subdivision of the applicant’s 5.1 acre
parcel in order to separate the existing funeral home and the
existing single family home onto separate tax lots. The applicable
zoning regulations and restrictions cause the applicant unnecessary

2



hardship and the proposed subdivision gives rise to the minimum
variance necessary and adequate to address the unnecessary hardship
and at the same time preserve and protect the character of the
.neighborhood”and the health;‘safety and wélfarevof the communify.
At the public heéring‘thé applicaht expects to present
evidence through its real estate appraiser to show that for each
and every permitted use under the zoning regulations for fhe NC
zoning diétrict, the.applicant‘cannot realize a reasonable return
on the existing 5.1 acfe parcel. The said appraiser.will present
competent financial evidence to show that the lack of reasoﬁable
return ié‘substantial;' In brief, the said aﬁpraiser will show thét
the excess land theory applies to this property, making the front
acreage cohsiderably more valuable than‘the reér‘acreage.’ If the
rear portion of ﬁhe property were uséd for any‘permitted NC'uée,
thefe woﬁld be difficulties with access, visibility, and_sighage.
Considering the steep siope up to the fear of the’property, as well
as the very deep NC zone (which extends the full 422 to 466 foot
depth of the applicant’s property), it becomes apparent that the
rear acreage of the property is unsuitable for each and every
permitted use in the NC zone and thus the applicant is unabie tb
realize a reasonable return if confined to permitﬁed‘NC uses.

The hardship relating to this property is unique. At the
northerly end of this NC zoning district, only the applicant’s
property and the adjacent lots are located in such‘a deep NC zone.
The depth of the NC zonelon many other nearby lots‘is only about
200 feet which does not give rise‘tb the excess rear acreage, far
removed from Route 9 W, withfwhiéh the'sﬁbjecf‘parcel is burdened.

The requested use variance Wiil not alter the essential’

~ 3



character of the neighborhood. The entire rear bdundary of the
applicant’s property borders the R~4 zone and the adjacent
properﬁies are improved with residences. The property adjacenf on
the northerly side of the subject property (which is owned by
members‘of the Coloni family) is improved with a residence. After
two intervening tax 1o£s to the south of the subject property, the
depth of the NC zone drops to 200 feet from Route 9 W and the lands
which are more than 200 feet from Route 9 W are zoned R-4.

The hardship has not been self-created. .The applicant’s
5?1 aére lot existed, with its current boundaries, before the
adoption of zoning by the Town of New Windsor. When the zoning map
was drawn, the NC zoning district Qas created with variable
deptﬁs—sometimes it was drawn along existing rear property
boundaries (as was the case with the applicant’s property) and
sometimes it was drawn at an arbitrary dépth of 200 feet from the
road. While it is true that drawing the zoning district boundary
along existing property lines avoids splitting a landowner’s parcel
between two zones, this sometimes has the effect, as in the instant
case, of creating a zone whidh is too deep to be used for its
intended purposes. As the owner and operator of the subject
property, the applicant knew that the rear acreagé was unsuitable
for NC uses. Thus it was natural for the applicant to construct a
residence at the rear portion of its property because it was well
suited for such residential usé. The applicant seeks upon this
application to alleviate the hardship created by the excessively

deep NC zone affecting its property.



Area Variances

The instant application also gives rise to two area
variances on account of insufficient rear yard and insufficient
street frontage. Under the NC zone bulk regulations, the existing
single family :esidence complied with all bulk requirements and no
area variances were required when the house was constructed.
However, now that the applicant proposes to subdivide the property,
and the R-4 zone bulk requlations are imported into the NC zone, it
appears that the proposed lot containing the residence has
insufficient rear yafd and street frontage.

The required rear yard in the R-4 zone is 40 feet and the
applicant is providing only 32 feet which‘geﬁerates the need for a
variance of 8 feet. The main structure of the house is more than
40 feetvfrom the rear line but the location of several decks around
a pool and an enclosed room at the rear give rise to the variance
request here.

The required street frontage is 60 feet and the applicant
is providing only 25 feet which generates the need for a,variaﬂce
of 35 feet. The 25 feet of street frontage is on a "flag" which
extends from the main body of the residential lot down a steep
slope to Route 9 W. Although it would be feasible to locate a
driveway on this flag, the applicant intends to access the
residence by means of a right of way over the existing blacktop
drives and parking areas on the funeral home parcel. Thus the
access to the house would continue to exist as it has historically.
This will avoid the . necessity of an additional driveWay
intersecting the southbound acceleration lane onto Route 9 W South.
If, in the future, it -should become neéessary,to construct' a

5



separafe driveway, the Town of New Windsor Planninngoard has
suggested that, in order to ameliorate the effect of the steep
slope, the applicant and the owners of the adjacent property on the
norfh (who are members of the Coloni family) should create
reciprocal cross—giading _easements for the driveways. The
applicant and the owners of the adjacent land will comply with the
. suggestion of the Planning Board. |

‘The benefit to the applicant if the ZBA grants the
requested' area variances, which would allow the existing
residential home to‘continue to exist on a separate lot, 6utweighs
the detriment to the health, safety and welfare of the neighborhood
or community'by the grant of,sﬁéh variances; The lands immediately
" to the‘ west and to the nérth of the parcel containing the
applicant’s‘ single family home are developed as residential
properties. After two interveniné tax lots fo the south of the
subject property, the lands to the south are zoned for residential
purﬁoées (R-4). The variances requested will have only a
negligible effect on health, safety and welfare. The Planning
Board’s suggestion regarding the development of a possible future
drivéwéy appears to ameliorate the adverse effects which might
arise from the requested street frontage variance.

- There will be no undesirable change broduced in the
character of the neighborhood and no detriment to nearby properties
will be created by the granting of'the area variances. The subject
residential property is adjacent on two sides to othe# residenﬁial
properties. There will be no new, advefse‘impacts created bj the
granting of the requested variances. The characfer  of‘ the
neighborhood will remain the same7£he.existing ;esideﬁtial home is



unchanged. There will be no detriﬁent to nearby properties created
since the Plénning Board has seen to it that, if a driveway is
deﬁeloped on the "flag", it will be coordinated with thevdriveway
on the adjacent property. (

The benefit sought by the applicant cannot be achieved by
some method, feasible for the applicant to pursue, other than an
‘area variance. Since the only portion of the existing house which
encroaches'on the required rear yard are the rear portion of the
decks surrounding the pool and the enclosed room; the partial
removal of the same would obviate the need for a variance but that
is not really feasible since it would severely restrict access to
the pool and the enclosed room. In addition, removal of the areas
enctoaching on the required rear yard would not change in any
realistic way the impact of the applicant’s deficient rear yard on
the neighbors and neighborhood. The street frontage variance could
be obviated by widening the "flag" portion of the residential lot
to 60 feet but this would create even greater_access difficulties
since it would intersect with the main entrance drive to the
funeral home. While access could be preserved by gfantiﬁg a right
of way to the funeral home, this solution is not really feasible
since the confusion created by modifying access to the funeral home
along busy Route 9 W, at the point it intersects the acceleration
lane from Biooming Grove Turnpike, would not in any way benefit the
public health, safety and welfare.

The requested area variance for fear yard is not
substantial since it is a relétively small percentage request and
it does not involve the main structure of the house. The requested
area variance for street frontagevia substantial as a percentage of :

7



the minimum street frontage. However, given the steep slope, given
the difficulty of relocating or widening the "flag" in any feasible
way which would improve public safety, and given the ameliorative
condition which the Planning Board hés suggested for the driveway
and to which the applicant has agfeed, it is submitted that the
granting of a numerically substantial street frontage variance is
’warrénted here. |

The proposed area variéﬁces will ﬁot have an‘édverse
effect or impact on the physical or environmental conditions in the
neighborhood or district. The single family residential home is
existing on‘the'sité; In reality, there wili be no change in the
physical or environmental conditions in the neighboxhood or.
district. The only possible futuie chaﬁge might be if the driveway
- was relocated to the "flag" portion of the residential lot. 1In
that event, the ameliorative condition suggested by the Planning
Board should alleviate any adverse effects or impacts resulting
therefrom.

The alleged difficulty has not been self-created. Please
refer to the analysis of this issue in the use variance section
above. In addition, when the single family residence was
constructed, it complied‘with all the bulkvrequirements for the NC
zone. It is only because of the proposed‘subdivision,‘and the
importation of the R44vzone'bu1k requirements int&‘the NC zone,
that any area variances are‘required. |

The requesfed area variances are the minimum variénces
necessary and adequate to achieve the;‘benéfit‘ sought by the
applicant and at the same time preserVe and‘protect the character
of the neighborhood,and the health, séfé£y andrwe1fare of the



fcommunity.t‘

\:KConcluSLOn
| . For the aforesald reasons, the,applicant respectfully
suhﬁlts that it has shown (1) that. the appllcable 20ningi
regulatlons and restrlctlons have caused unnecessary hardshlp and
that it ls entltled to the requested use varlance and (2) that the
K beneflt to the" appllcant lf the requested area varlances are
granted outwelghs the detrlment to the health, safety and welfare
of the nelghborhood or communlty by such grant of. area variances.
| It lS respectfully submltted‘that the‘varlances requested'
by the appllcant are the mlnlmum varlances necessary and . adequate"
to address the unnecessary hardshlp shown by the appllcant, and to
L‘address the relief from the bulk regulatlons requested by the
:appllcant, and at the same tlme preserve and protect the character
‘of the nelghborhood and the health safety,and welfare of the

communlty

. N242A951.101
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In the matter of the Zoning
Board of Appeals Use/Area
Variance Application No. 95-49,

" Town of New Windsor, Orange County
New York. Section: 37-1-21
.Premises: 113 US Hwy 9W
Request of: Dori Associates

. I Richard A. Dawson, being duly sworn, depose and say:

That,‘I*have'been continually engaged in real estate

- appraising since 1971. My present Department of State
certified appraiser license number is 45-1282. During such

period of time I have engaged in the sale, management,

mortgaging and appraisal of various types of real estate

within the State of New York including vacant land,

. residential, commercial, industrial and multiple dwelling
buildings.

That, I hold membership in the New York Society of Real
Estate Appraisers. I am a member of the Appraisal
Institute. I am a CRA (Certified Review Appraiser) with the
National Association of Review Appraisers, a senior
designated member. I am a New York licensed instructor for
real estate appraising, number I22.

That, I do not have, nor do I contemplate a financial
interest in this property. My fee for this analysis is not
contingent on the values. No responsibility is assumed for
matters of a legal nature.

That, I am President of Lawson Appraisal Service, Inc., with
a mailing address of PO Box 1380, Hopewell Junction, New
York 12533. - : ‘

That, the area is developed both commercially and ‘
residentially with maintained properties in the $110,000 to
$2,500,000 price ranges. Public schools, churches and
synagogues are located within the area. s



That, I have applied standard appraisal experience in order
to determlne that for each and every permitted use under the_
zoning regulatlons for the NC zoning district, the applicant
cannot realize a. reasonable return on the ex1st1ng 5.1 acre
parcel " The follow1ng analys1s will show why the lack of

a reasonable return exixts. : :

The follow1ng appralsal approaches are utlllzed 1n order to
llustrate the analy31s ' ~

'LOCATIONAL OBSOLESCENCE

THE, TOWN OF NEW WINDSOR ASSESSOR VALUE ANALYSIS
EXCESS LAND THEORY . ‘

ZONING BOUNDARY CONTRADICTION
VTHE HIGHEST AND BEST USE APPROACH

Richard A. Lawdon CRA =
Pres.,Lawson Appraisal Service,Inc
NYS Certified License #45-1282

- Affirmed under penalty
of perjury this 21st day -
of November, 1995.




HIGHEST AND BEST USE
. Highest and beStvuse may be defined as':

"l. The reasonable and probable use that supports

' -~ the highest present value of vacant land or
improved property,,as defined, as of the date
of the appralsal

2.’ The reasonably probable and legal use of land
" or sites as though: vacant, -found to be

phy51cally p0551ble,,appropr1ately supported,

flnan01ally feasible, and that results in the
highest present land value. ’

. 3. The most profltable use. n-
(The chtlonarx of Real Estate Appralsal (1985)
publlshed by the American. Instltute of Real Estate
Appraisers.)

~In estlmatlng hlghest and best use, the appraiser
typlcally evaluates the. follow1ng :

1) -Possible use - what uses are physically possible
considering the site's size, COnfiguration, topo-
graphy, availability of utilities} etc. :

2) Legal (permlss1ble) use - what uses are legally '
' permitted by zonlng regulations are not prohlblted
" by deed restrlctlons or covenants. "

3) ‘Financ1ally fea81ble'uSe - Wthh uses, belng both
poss1ble and legally permltted w1ll produce any net
return to the 51te ‘ : -

4) .nghest and best use - among the fea51ble uses,
whlch use w111 produce the hlghest net return




:Follow1ng 1nspectlon of the subject property, 1nclud—~

~w1ng a review. and analysis of the nelghborhood site and

zonlng, cons1deratlon of the ‘future. income or other
amenlty ‘potential- of the property over 1ts remalnlng

*';useful and economic llfe, and based upon the. appralser s

"background knowledge, tralnlng and experlence in the
,.,real estate market, it is his oplnlon that, as. of the .
;;analy51s date, the ’ hlghest and best use for the subject
f“yproperty is for re31dent1al »

L




SUMMARY OF FACTS AND CONCLUSIONS

,‘The follow1ng summary. w1th respect to ‘the sub]ect property

- is provided at this point in this- analysis for purposes of

clarity and understanding in approaching this report.
Conclusions contained herein are based upon the material in
the report and the appralser's tralnlng and experience.

They have been developed and reached through,;he use of
common . and accepted appraisal theory and practice and
represent the appraiser's.considered judgment and opinion
with respect to the subject property as of Novenber 9 1995.

Type of property . o Improved land

Land area o | N :33,119 sq. ft via survey.
Property‘rights appraised .yszéersihple
Zoning‘district‘» e éNClTO R-4 |

Parking . ‘ o :Ampie

Highest andlbesr use S sAsiresidentiai:,same as to

- West and’East.
Square footage' B :2,26é :grossziiving\area
Improvements ~ .‘,p:oﬁe-ranchwstyle}residenoe,

‘Utilities . :Water, sewer and gas.
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LOCATIONAI OBSOLESENCE

THE PROPERTY ADJACENT TO THE REAR OF THE SUBJECT SITE.
IS R-4. TO BE IN HARMONY WITH THIS USE THE NC USE IS NOT
BALANCED AS THE NC PERMITS THE SUBJECT SITE TO BUILD
WITHIN 15 FEET OF THE PROPERTY LINE. THE R-4 IS 40 FEET.

-HTHE .BULK REQUIREMENT IS 40 FEET VS. 15 FEET SO THAT THE

R-4 WOULD' OFFER MORE FUTURE PROTECTION TO THE NEIGHBORHOOD
WHICH IS TO THE REAR OF THE SITE.

"THIS'CREATES THE THEORY OF LOCATIONAL OBSOLESENCE WHICH IS
AAFORMIOFADIMINISHED UTILITY. AN EXPLANATION OF DIMINISHED
UTILITY IS THAT LOSS IN VALUE EXPERIENCED BY A SITE AS A
RESULT" OF NEGATIVE FORCES OUTSIDE THE BOUNDARIES OF THE
PROPERTY. IT IS FREQUENTLY CALLED "ECONOMIC OBSOLESCENCE".

DIMINISHED UTILITY FROM LOCATIONAL CAUSES IS ALMOST ALWAYS
' INCURABLE. A SITE IS FIXED IN LOCATION; THE SITE CANNOT BE
MOVED. THE EXISTENCE OF, OR INTRUSION OF, INHARMONIOUS USES
OR RESTRICTIONS SUCH AS SLOPE,EXPOSURE, ETC. INTO THE AREA
OF A SITECREATES LOCATIONAL OBSOLESENCE. - ‘
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'THE TOWN OF NEW WINDSOR ASSESSOR VALUE ANALYSIS

THE TOWN. OF NEW WINDSOR ASSESSOR HAS ESTABLISHED A HARDSHIP
~ FOR THIS REAR SITE IN DETERMINING THE VALUE FOR THE TOTAL
5.1 ACRE PARCEL OF WHICH THIS: 760 ACRE IS A PORTION‘OF;

THE ASSESSOR HAS CLASSIFIED THE REAR HIGH UP PORTION OF THE
"TOTAL SITE AS "04" OR "RESIDUAL".
THE FRONT,PQRTIONlIS "Q1"---PRIMARY
'THE MIDDLE SECTION IS "02"--SECONDARY
THE REAR, SUBJECT SITE, IS‘"O4“—~RESIDUAL.

(SEE ATTACHED ASSESSORS VALUATION CARD COPY)
THIS IS IN HARMONY WITH THE THEORY OF EXCESS LAND WHICH IS:
"LAND WHICH IS IN ADDITION TO THAT WHICH IS NECESSARY TO
ACCOMODATE A SITE'S HIGHEST AND BEST USE, IS CALLED EXCESS
LAND. THESE LARGER PARCELS HAVE TWO HIGHEST AND BEST USES;
THE PRIMARY HIGHEST AND BEST USE(NC IN THIS CASE)AND THE
HIGHEST AND BEST USE OF THE RESIDUAL OR EXCESS LAND."
IN THIS CASE THE REAR OF THE SITE BECAUSE OF THE LACK OF
. COMMERCIAL VALUE DUE TO THE DISTANCE FROM THE MAJOR ROAD,
9W, THE STEEP SLOPE.AND THE RESULTING LOW‘VISABILITY. ‘

- THE TOWN OF NEW WINDSOR VALUES THE RESIDUAL ACREAGE AT
33.33% OF THE FRONT USEABLE PORTION
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' ZONING BOUNDARY CONTRADICTION *

“‘fMOST OF THE NC ZONES IN THE AREA EXTEND APPROXIMATELY
. /200 FEET IN FROM THE ROAD LINE. THIS IS RECOGNIZING -
.. . "THE FRONTAGE VALUE AND NORMALLY A PROTECTION FOR THE
‘“1,;QH0MES IN FROM THE ROAD '

iTHE SUBJECT WAS ZONED E 'NC TO THE REAR OF THE SITE A (
DISTANCE OF 422, 5 FEET .80 AS. TO NOT SPLIT THE EXISTIHG ,
JFUNCTIONAL USE WHEN THE ZONING WAS ESTABLISHED (THE ORIGINAL"

;,TQUSE PREDATES “THE ZONING ). ‘
- 'MOST" OF THE NC . ZONES" NEAR THE SUBJECT WERE ZONED THE
NfNORMAL 200 FEET IN FROM THE FRONTAGE

»BECAUSE OF THE SLOPE DEPTH ACCESS AND SIGNAGE HANDICAPS
THE..SITE IS BEST ZONED AT THE REAR. As WITH MOST OF THE
‘SURRONDING SITES IN THE AREA. '

, PLEASE REFER TO THE ATTACHED BULK TABLE REQUIREMENTS WHICH
f”INDICATE A LESS INTENSIVE USEAGE AS R4.  THIS ALSO ADDS TO
THE. HEALTH, SAFETY AND WELFARE OF THE NEIGHBORHOOD AS AN
’ADDITIONAL BENEFIT BECAUSE OF THE LACK OF ECONOMIC VIABILITY‘U
WHEN UTILIZED AS NC
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MARKET VALUE

yThe deflnltlon on market value whlch follows is ‘taken from

" The Dictionary of Real Estate Appraisal, a publication of
the American Institute of Real Estate Appralsers, 1984
edition.

"The most probable prlce in cash, ‘terms equivalent to
,cash or in other prec1sely revealed terms,,for which
the appralsed property will sell in a competltlve market
- under‘all conditions requlslte to fair sale, with the .
buyer and seller each acting’ prudently, knowledgeably
‘and for self-interest, and assumlng ‘that nelther is
'under undue duress." '

"Fundamental assumptlons and condltlons presumed in the
definition are: ‘

1. Buyer and seller are mOtivated by self-interest;

2. Buyer and seller are well informed and are acting
prudently.

3. The property is exposed for a reasonable time on.
the open market.

4. Payment is made -in cash, its equlvalent or in
specified flnan01ng terms. ‘

5. Specified f1nanc1ng, if any, may ‘be the financing
actually in place or on terms. generally available
for the property type" 1n 1ts locale on the effect—
ive appralsal date

6. The effect, if any, on the amount of market value of
- a typlcal flnan01ng,_services, or fees shall be.
, clearly and preczsely revealed in. the appralsal
V,report n. ‘ S S S -
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”«AWSON APPRAISA SERVICE INC:

PO BOX 1380 HOPEWELL JUNGTION < NEW- YORK 12533
(914) 297-1968 - FAX: ONLY (91 2

QUALIFICATIONS OF RICHARD A.. LAWSON =~

;ffI am: pres1dent of Lawson Appralsal Serv1ce, Inc ma111ng address
"~ P.0:-Box 1380, Hopewell Junction, New. York 12533 My company ‘is*
i,prlmarlly engaged in’ the- appralsal of" re51dentlal and“commercial’

';L:bpropertles in ‘the. counties of Westchester, Putnam and ‘Dutchess, -
- State of New York. . My: ‘New York' ‘State- Cert1f1ed Resldentlal Real

'm'fﬁg:Estate Appraiser 11cense number; is 45000001282

55,I have part1c1pated in the appralsal of varlous types of real
‘estate _throughout. the New York area, 1nclud1ng vacant land A
'r351dentlal and commerc1a1 as well as. tax payers and offlce

,bu11d1ngs S . O .

‘de hold a Baohelor of . Sclence degree from Temple Unlver51ty,“
Phlladelphla, Pennsylvanla : , : ,

I hold membershlp in- the New York Soclety of Real Estate Apprals—

.h’ers .and " am. an ‘SRA designated: candldate T am a:CRA, Certified

Review" Appralser. ‘of “the’ National: Assoc1at10n of Rev1ew Apprals-.4
ers, I am a senlor des1gnated member ' - , -

I am 11censed by the state of New York to teach‘Certlfled Apprals€
al courses . My state teachlng llcense As’ #122 “:r‘,»n B ‘

the West-

Hudson MLS
'and the Orange County MLS :

- I have: been aotlve in. appralslng s1nce 1971 I have part1c1pated
in Certiorari’ and other: proceedlngs and have been” oalled as-an
expert witness before the Supreme Court of ‘Wéstchester. County and
‘Federal Southern Dlstrlct Court 1n Whlte Plalns,‘New York

I hold an Errors and 0mm1s1ons pollcy w1th the Home Insurance B
Company ’ : A o .

" Please refer to. the next page for a partlal llst of my maJor
cllents . o ,




REPRESENTATIVE CLIENTS

Financial Institutions

Albany Savings Bank

Amalgamated Bank of America
Applied Equity Corporation
Barclay's Bank

Chase Manhattan Bank

Citibank

Crestmont .Federal Savings and Loan
Dale Mortgage Bankers Corp.
First Federal of Rochester

" First Nationwide Savings Bank
First Northern Bank

Greater Metro Financial Service
Home Funding Corporation

Home & City Savings Bank
Independence One Mortgage Corp.
Liberty Mortgage Banking
MidIsland Equities Corporation
MidHudson Equities

Midlantic Home Mortgagee Corp.
Morsemere Bank

National Bank of Westchester
Pawling Savings Bank

Prudential Mortgagee Co. Inc.
Sawyer Savings Bank

Solid State Funding

Ulster Savings Bank

Union State Bank

1st Northern Mortgage Corporation

MEMBERSHIPS

Commercial & Industrial
Argonaut Relocation
Coldwell Banker Relo.
General Motors

Homequity Relocation
Merrill Lynch Relocation
New York Telephone

Owens Corning Fiberglass
Prudential Relocation
Southern Bell Telephone
Transamerica Corporation

Municipal Agencies
Town of Yorktown, NY
Federal Court, White
Plains, NY
Certiorari proceedlngs
NY State Facilities
Development Corp.

Supreme Courts of:
Westchester County
Putnay County
Dutchess County

The New York State Society of Real Estate Appraisers

The Society of Real Estate Appraisers,

for the SRA designation.]

Chicago, Ill. [Candidate

The New York State Association of Realtors : .

CRA - Certified Review Appraiser,

senior designated. member, the

National Association of Review Appralsers

The Putnam County Board of Realtors

ooy,

AFFILIATED MEMBERSHIP
Mid-Hudson Multiple Listing Service ” .
Westchester—-Putnam Multiple Listing Service e
Westchester County Multiple Listing Service
Putnam County Multiple Listing Service
Orange County Multiple Listing Service

B R T
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STATE OF NEW YORK .
DEPARTMENT OF STATE

‘ALBANY, N.Y, 12231-0001
GANL §. SHAFFER '

SECNETARY OF SIATE

December 18, 1991

Inatructor Approvdl.‘ ' o IR

. ' [

The offlce of Secretary of. State, Goil 5 Shatfer, 13 ln recelpt of your

applicalion. for Real. Entate Appraluor lneructor. . ‘ f

R .

Purauant to bection 1103.22 of lhn Rules and Regulations estahliahad by

the New York State Real Estate Appraisal Bourd, ' Rlchnrd Alnn Lowson

has qualified as. an lnstructor in cources for the Eollowlnq clunsiflcntlon(a)

AT T La P | awr ek D e o et A et 1

[X]) Licensed Real Estate Appraiser’ L o : .
(X} Cortifiod Residontial Appraiser S . '
[ 1 General Ruuldential Apptalaer

IX] Ethlcs and standards

.



ZONING BOARD OF APPEALS : TOWN OF NEW WINDSOR
COUNTY OF ORANGE : STATE OF NEW YORK

In the Matter of Application for Variance of
s
S
(K DA Oﬂmwa%ﬁd/ : '

Applicant.

AFFIDAVIT OF

. _ SERVICE
#M BY MAIL

STATE OF NEW YORK)
) SS.:
COUNTY OF ORANGE )

PATRICIA A. BARNHART, being duly sworn, depdses and says:

That I am not a party to the action, am over 18 years of age
and reside at 7 Franklin Avenue, New Windsor, N. Y. 12553,

On Nn\)\ 15, \4919 , I compared the _ﬁj addressed
envelopes containing the attached Notice of Public Hearing with
the certified list provided by the Assessor regarding the above
application for variance and I find that the addressees are
identical to the list received. I then mailed the envelopes in a
U. S. Depository within the Town of New Windsor.

4

atricia A. Barnhart

@fn to before me this
day of Nowpdau , 190157,

Notary Pub%ic

DEBORAH GREEN
Notary Public, State of New York
Qualified in Orange County

# 4984065
Commission Expires July 18, ___1

(TA DOCDISK#7-030586.A0S)
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Marasco, Evelyn A.

37 Blooming Grove Tpk. {x
New Windsor, N. Y. 1255
Chiovin, Peter & Lee C.
41 Blooming Grove TpK.
New Windsor, N. ¥. 12553
Durham, Gary & Carol ‘X
45 Blooming Grove TpK.

¥ o PAS L o »r .y 1A D2
New winasor, Ne. X. L4009
Chwurch of the Nazarene of
55 Blooming Grove Tpk.
New Windsor, N. ¥Y. 12553
Greene, Charles B. & Roseijarie
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New wilnusOL , Ne. X« L4205
Fabiano, Frank D. & Mary
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5 Nee avenue )(
New Windsor, N. Y. 12553
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nannigai, Laroiyn
Nannini, Duane )L
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4L Neo Avellue

New Windsor, N. ¥. 12553
Krawcyk, Stella & France
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Sixty- One.lr

?Bgﬂu“u DOMINICK A.COLONI and MARGARET M. couom husband

' and wxfe, both residmg at No. 14 Overlook Place, City of Newburgh, County of

Orange, State of New York ' i N = : - " . T
\
o SRR - E " 3 pa,rtleﬂ of tho ﬂrat M, and

DORI ASSOCIATES, JINC. . 14 Overlook Place, ’Newburgh New York

JVin.eteen L_Iu.ndred and .
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part y of the second part,
Q@Wﬂ“(gﬁtih, that the part y of the first part, in consideration of

($1.00 -~~wcwee ) lawful money of the United States, and other good and

valuable considerations, " paid by the party of the second part,

do es hereby remise, release, and quitclaim unto the party of the second part,

its successors and assigns forever, allthat piece ar parcel of land,

together with the buildings and improvements thereop, situate, lying and being
in the Town of New Windsor, Orange County, New York, bounded and described
as follows: _
BEGINNING at a point in the westerly line of Route 9W at the northeasterly
corner of the lands on the westerly side of said Route 9W, which were heretofore
conveyed to the Andrea Corporation by William L. WNicoll and Elizabeth B, Nicoll

and Anne Camac Nicoll Wightman by deed dated December 22, 1950, and recorded -

in the Orange County Clerk's Office on December 26, 1950, in Liber 1183 of Deeds
at Page 472; and runs thence from said point of beginhing along the northerly line
of said lands North 50° 35' West 423. 80 feet to a point; thence along the westerly
line of said Nicoll:lands being the westerly line of the &ands hereby conveyed, the
followmg three courses and distances: (1) South, 42 25'W. 89.6 feet to a point;
(2) South 42° 06' W. 145.0 feet to a point; (3) South 41° 01" W. 250.0 feet to a
point; thence turning and running along the northerly line of a lot recently conveyed
by Andrea Operating Corporation to Kenneth G, Corwin and Elizabeth Corwin,
South 49° 05' E, 466, 20 feet, more-or less, to the westerly line of Route 8W;

thence along said line North 330 25' E. 507.5 feet to the point and place of
beginning.

The said parcel as hereby descrlbed .contains an area of 5 and 109/1000 acres,
be the dame more or less, . . { v B

BEING the same premises described in deed made December 12, 1957, made
by Abraham Farer to Joseph Garzione and Frederick Lippi, Jr., as tenants in.
common, recorded December 20. 1957 in Liber 1449 of Deeds at. Page 381, Orange
County Clerk's Ofiice

- . . . . % \.

e T SO AT

g~ arprrerig = -]




BEING the same premxses described in deed made February 27, 1958,
made by Joseph Garzione by his attorney-m-fact Frederick Lipi, Jr., v
conveying his one~half interest to Arthur Frangello, recorded February 27, 1958,
in- leer 1455 of Deeds at Page 75, Ox‘ange County Clerk's Office. .o ,

: BEII\E THE same premises as were conveyed by Frederick Lippi, Jr. to
Dominick A Coloni and Margaret Coloni, by deed dated May 21st,. 1959,

recorddd in the Office ot the Clerk of Orange County on May 22nd, 1959 in Liber
1503 of Deeds at page 155. . T
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dayof  June, Nineteen Hundred and
before me, the aubacnber, peraanally appeared

DOMINICK A, COLONI and MARGARET M. COLONI

.

\

‘ to_me personally known and known to me to be the same persong described
in and who executed the within Instrurient, and.they
acknowledged to me that t hey: mcuted the same
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' DOMINICK A. COLONI and - ¢

MARGARET M. COLONI,
usband and wife

TO
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' DORI ASSOCIATES, INC.
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PROJECT 1.D, NUMBER - 617.21 _ SEQR
ZBA # 95-49 : Appendix C

: “State Environmental Quality Review

SHORT ENVIRONMENTAL ASSESSMENT FORM
For UNLISTED ACTIONS Only "™ 4

PART |—PROJECT INFORMATION (To be completed by Applicant or Project sponsor)

1, APPLICANT /SPONSOA . 2. PROJECT NAME Proposed Subdivision for
DORI ASSOCIATES, INC. , Dorg Associates, Inc.
3. PROJECT LOCATION: .

Municipaty New Windsor County QOrange

4. PRECISE LOCATION (Straet address and road Intarsections, prominent landmarks, elc., or provide map)

113 U S Hwy 9 W, New Windsor, NY 12553

Project is located on the west side of Route 9 W, immediately to the
south of the southbound acceleration lane providing access to Route 9 W
South from Blooming Grove Turnpike.,

5. 1S PROPOSED ACTION:
E] New D Expanslon D Modlflcation/altaration

8. DESCRIBE PRQJECT BRIEFLY:
Applicant is owner of 5.1 acre property which is improved by an existing
funeral home and an existing single family home. Applicant seeks to

subdivide the property in order to separate the two existing improvementj
onto lots of 4.339 and 0.760 acres, respectively. ‘

\ s

7. AMOUNT OF LAND AFFECTED:
Initially hd acres Ultimately 5 . 1 acres

8. WILL PROPOSED ACTION COMPLY WITH EXISTING ZONING OR OTHER EXISTING LAND USE RESTRICTIONS? .

Oves  Eno 11 No, descrive bristy  PTOoperty is zoned NC. Funeral home use is
permitted; single family home use not permitted. Use variance required
to permit single family home on proposed lot to be subdivided, together

with area variances for rear yard and street frontage
9. WHAT IS PRESENT LAND USE IN VICINITY OF PROJECT?

Residentlal D Industrial @ Commercial D Agriculture ﬁ ParleoresUOgen space @ Other Vacant
bescbel,and use in the vicinity includes residential (both single family
and condominium), commexial (funeral home, motel, restaurant, automobile

dealership, and catering hall), Plum Point parkland, and vacant land.

10. DOES ACTION INVOLVE A PERMIT APPROVAL, OR FUNDING, NOW OR ULTIMATELY FROM ANY OTHER GOVERNMENTAL AGENCY (FEDERAL,
STATE OR LOCAL)?

K] Yes One 1t yes, list agency(s) and permit/approvals If the appl icant obtains thé .
requested variances from the Town of New Windsor ZBA, the applicant then
must obtain subdivision approval from the Town of New Windsor Planning Bc

bard.

11.  DOES ANY ASPECT OF THE ACTION HAVE A CURRENTLY VALID PERMIT OR APPROVAL?
DYes @No It yes, llst agency name and permit/approval

12. AS A RESULT OF PROPOSED ACTION WILL EXISTING PERMIT/APPROVAL REQUIRE MODIFICATION?

DYos No

| CERTIFY THAT THE INFORMATION PROVIDED ABOVE IS TRUE TO THE BEST OF MY KNOWLEDGE

DORI ASSOCIATES, INC. Nov. 1, 1995

ApplicanlUsponsor me: Date:

By: ' . . .

s.};,,.,u,.. g% Richard B. Coloni, Secretary-Treasurer
. 1 =

/ ~N
If the actlon is In the Coastal Area, and you are a state agency, complete the
Coastal Assessment Form before proceeding with this assessment

OVER
1



PART Il—ENVIRONMENTAL ASSESSMENT (To be completed by Agency)
A. .DOES ACTION EXCEED ANY TYPE | THRESHOLD IN 8 NYCRR, PART 817.12? if yea, coordinate the review process ana use the FULL EAF. .

D Yeos D No
B. WILL ACTION RECEIVE COORDINATED REVIEW AS PROVIDED FOR UNLISTED ACTIONS IN 8 NYCRR, PART 617.87 if No, a negative declaration
may be superseded by ano(haf Involved agency. '
Oves One . ';:f )

C. COULD ACTION RESULT IN ANY ADVERSE EFFECTS ASSOCIATED WITH THE FOLLOWING (Answers may be’ handwrmon, :}1 leglble)
C1. Existing air quality, surface or groundwater quality or quantity, nolss leveis, existing traltic patterns, solld waste production or disposal,

potential lor erosion, dralnage or liooding problsms? Explain briefly:

C2. Aesthetic, a'qncﬁltural, archaeological, historlc, or other natural or cultural resources; or community ér nalghborhgod character? Explain briefly:
Cca. Vag;ta(lon or ‘launa, fish, s.halmah or wildlife speclas, significant habltats, or threatened or endangered species? Explaln brlefly:

C4. A community’s existing plans or goals as officially adopted, or a ch;nce In use or intensity ?‘ use of fand or other n-s.t-uraf rasources? Exp‘laln.iarleﬂy.
C5. Growth, subsaquent davelopment, of related actlvitles likely ‘to be Iinduced by the proposed actlon? Explain brlefly,

C6. Long term, short tarm, cumutative, or other elfects not Identltleq In C1-C5? Explain briafly.

C7. Other Impacts (Including changes in use of either quantity or type of energy)? Explain brlefly.

D. IS THERE, OR IS THERE LIKELY TO BE, CONTROVERSY RELATED TO POTENTIAL ADVERSE ENVIRONMENTAL IMPACTS?
O ves O No It Yes, explain briefly

PART IIl—-DETERMINATION OF SIGNIFICANCE (To be completed by Agency)

INSTRUCTIONS: For each adverse effect Identitied above, determine whether It Is substantial, large, Important or otherwise signlficant.
Each effect shouid be assessed in connection with Its (a) setting (l.e. urban or rural); (b) probablilty of accurring; (c) duration; )]
Irreversibllity; (e) geographjc scope; and (f) magnitude. If necessary, add attachments or reference supporting matertals. Ensure that
explanations contain sutficient detail to shows that all relevant adverse impacts have bezn Identified and adequataly addressed.

O check this box if you have Identified oné or more potentially large or significant adverse impacts which MAY.
occur. Then proceed directly to the FULL EAF and/or prepare a positive declaratlon.

O Check this box if you have determined, based on the Information and analysis above and any supporting
documentation, that the proposed acﬁon WILL NOT result in any significant adverse environmental impacts
AND provide on attachments as necessary, the reasons supgortlng this determination:

Name of Lead Agency

Print or Type Name of Respansible Otficer 1n Lead Agency Title of Responsible Officer

Signature of Responsible Officer in Lead Agency Signature of Preparer (if dillerent fiom responsibie olficer)

vDau A
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- October 23, 1995 ‘ , | 2
PRELIMINARY MEETINGS:

~ COLONI, RICHARD
MR. NUGENT: Request for use'variance to allow existing
single-family residence in an NC zone after subdividing
property located on Route 9W. ‘

Daniel Lucia, Esg. appeared before the board for this
proposal.

MR. LUCIA: Good evening gentleman, Pat .and Fran, let
me hand out some plans which have previously been
before the planning board on this. The matter comes to
you from the planning board. The applicant in this
case is Dori Associates, Inc., which is the landowner
of the property commonly known as the Coloni Funeral
Home. It was before the planning board for a
subdivision application. As you can see from the map,
there are, it’s a 5.1 acre piece of property and it’s
improved by the large funeral home and in the northwest
corner, there’s a single family residence. The
applicant is proposing to subdivide off that residence
with a flag down to Route 9W and the planning board
referred it here for use and area variances. My first
‘question naturally if we can avoid the necessity of
‘establishing use variance we’d prefer that. I spoke
with Mark Edsall today, this area originally was zoned
R-4, we could not pinpoint the exact date when the
zoning was changed to NC. This house was built, I
believe in 1991, Rich?

MR. COLONI: Correct.

MR. LUCIA: So I am not sure if it was still zoned R-4
when the house was built and we couldn’t nail it down.
The related question concerns how deep the NC zone is
from 9W. The property that is to the north of this is
not shown here but you can see the adjacent owner
listed in the front as Dori Associates and Richard
Coloni is owned by obviously the same and related ,
owner. And that was subdivided. And I guess there is
a question as the tax maps were changed over the years
when that subdivision came in how deep the zone is. So
there may be a question as to whether at least part of
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. the 'property on which the house sits was in fact in an
R-4 zone when it was built. We don’t have an.answer to
that at the moment and I don’t know if anyone on the
board has any recollection of when the zoning may have
been changed. I certainly don’t. But . if that is
correct, it may be a pre-existing, non-conforming use
. but I’m not sure that we can establlsh that at thls
‘point.

'MR. NUGENT: How far is the house from the road
approximately? What I see here is 500 feet.

MR. LUCIA: Mr. Barger, can we get a dimension‘bn that
guickly? : '

'MR. NUGENT: Looks like on the side is 550.35, I’'m not
‘sure where that goes to.

3 MR.,BARGER: The house‘sits.back about 380 from the
road. * ‘ '

'MR. NUGENT: From the ‘road?

'MR. BARGER: ~ Yes, total 51de line is 422 and 1t’s about

50 feet shy of that, 370 to 380.

"MR. NUGENT: I’m sorry, go ahead.

jMR.”LUCiA: " I’m not sure that we have a resolution on
that. If I can get definite data to establish it as
pre-existing, non-conforming, I certainly will present
it to you. But absent that, if it’s the pleasure of
the board, I’1l1 proceed on the basis that we do need a
use varlance." ‘

MR. NUGENT: .Aqein,‘how could that house have been
built in 1991 on an NC zone?

MR. LUCIA: My gquestion exactly.
MR. NUGENT: Can you enliéhten?usvonvthis Mike.

MR. BABCOCK:. Well, to the best of my knowledge, there

was a, Mr. Coloni demonstrated that there was some type
of a requlrement that he had a caretaker's apartment on
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" the premises for the funeral home, that is how I

. understood it at the planning board stage, went through
,plannlng board for a s1te plan and it’s a manager’s
offlce,'an apartment is the way that I understood that
that to be bu1lt I’'m not sure whether it was R-4 or

NC.

MthNUGENT: Can you find out'for‘usfwhen‘that was
changed? ‘ ‘ : C N

© MR. BABcocks Now?

hMR NUGENT: No, before the public.

MR KRIEGER Certainly byythe'pubiic,'both for use
variance and an interpretation and then if he has the
information. - o

MR. LUCIA: We’ll proceed on that basis, thank you.
MR. BABCOCK: Yes.

MR. LUCIA: The next issue that comes up in 1ooking at
the Notice of Disapproval, the property now is zoned NC
but they list as requirements under the zoning table PI

zone, I think maybe that should be R-4.

MR. BABCOCK' Yeah, that is wrong. Does'ydurs say PI
too? : : -

MR. NUGENT: Requirement PI but up on top it says the
zone is NC. '

MR. BABCOCK: There shouldn’t be any requirements if
there is an NC zone; there’s no requirements for a
single family house in an NC zone. We must have been
doing another one that was in a PI at the time.

MS. BARNHART: Do you want to change that Mlke°

MR. BABCOCK.‘ I don’t thlnk it has to . be requlrements,
it has to be anythlng. ‘ :

MR. KRIEGER“ Only if it showed that the premises: here
that may be 1t was R-4 at the tlme then the R 4
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requiremeﬁts would apply'if it is R-4 at the time.

MR. BABCOCK: That is correct.

MR. NUGENT: The other question‘that‘comes vividly to
mind because of what we went through with Windsor
‘Counseling, as Dan is well aware of, they stated that
the property that is, NC line was 200 feet from the

road, is that the case in this situation too or we need
to have a zonlng map to be able to tell that?

MR. BABCOCK: I think in the case of the New Wlndsor
Counseling Group, Jim, it was the width of the ‘line
followed the property line.

MR. NUGENT: But it was 200 feet, it was stated that it
was 200 feet. What I am getting at is if this again
this NC zone is 200 foot from 9W then he’s not.

MR. KRIEGER: Then the guestion is what part of 9W?

MR. TORLEY: The house is 300 and some feet back
anyway, it doesn’t make much difference.

MR. BABCOCK: ' If the zone is only 200 foot back.

;MR@ TORLEY: Prior to the road but if he’s got a
hundred feet anyway.

MR. NUGENT: He’s 300 plus.

MR. KANE: I don’t think it’s going to go into 9W at
all so he’d become R-4 then. ‘

MR. TORLEY: If it’s 200 feet from 9W.

MR. NUGENT: Then all he’d need is a lot line change.
MR. LUCIA: Well, this is something I discussed with
Mark because I saw it coming. I think the intention on
the more recent zonlng changes was to follow the tax

lot lines.

MR. BABCOCK: That is correct.

"
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MR. LUCIA: So if that was done and Mark I guess has
the only accurate copy of the zoning map in the town,
it should be all right. The only ambiguous issue is
this lot next door was subdivided. The guestion that
we don’t know is depending on the date of that
‘subdivision which lot line they were following so I say
before the public hearing, I’1ll resolve it with Mark.
But with your permission, I’ll proceed on the basis we
do need a use variance. If we don’t, I’1l1l certainly
make you aware of it when we get to the public hearing.

- MR. NUGENT: You’re basing it‘qn an NC zone.

MR. LUCIA: Yes, at that point but for purposes of area
variances as Mr. Barger showed on his proposed
subdivision application, we have imported the R-4
zoning requirements which if that is pleasure of the
board, we’ll proceed on that basis, since that would
seem to be the nearest applicable residential
requirements. There are no requirements of this nature
at all in the NC zone.

MR. LANGANKE: Could you tell me a little bit about the
house, how big is it, how many floors?

MR. LUCIA: Maybe I should defer to Richard Coloni on
‘that. ‘

MR. COLINI: One floor, single floor.

MR. LANGANKE: What’s the dimensions of it?
MR. COLONI: Approximately 2,200 feet.

MR. BARGER: '22200 square feet.

MR. LUCIA: If it’s the. board’s pleasure, shall we
proceed on the basis of the R-4 requirements?

MR. NUGENT: Yeah, I would say yeah because that is the
only one that we’re looking for.

MR. LUCIA: And on that basis as you can see from Mr.
Barger’s proposed subdivision map, we’ll then need two
area varliances, an eight foot rear yard variance, we
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requlre 40 feet, we’re providing 32 and 'a 35 foot
street frontage variance, we have a flag of just a
smidgen over 25 feet fronting on 9W, 60 feet street

. frontage is required so I believe 35 foot front yard.
variance. Unless the board sees anything else that I
‘have missed, I think that should cover all our use and
area variance requlrements.

MR. TORLEY: What’s the access to now?

MR. LUCIA: It is up the blacktop drive, the main
entrance to the Coloni Funeral Home up along the
~northerly side of the building and then you can see
that the blacktop parking area connects with the
blacktop drive but then goes on up to the house so if

.. the subdivision is approved you’ll ultimately have to

have a right-of-way for the access.

-MR. TORLEY: Looks like there’s drlveway continues off
toward the other property

MR. LUCIA:‘ 'That is correct and there’s another house
up there and I’m glad you mentioned that I wanted you
to be aware of that, these two properties next door you
can see them, the one on 9W is labeled Dori Associates,
that is the same owner as the property in gquestion.
‘Just to the northwest of that is Richard Coloni, Jr.’
property, which is another residence which is where
Rich Coloni is here tonight has his home and again he
uses the'same driveway. So we’ll need obviously
right-of-ways for access. These neighboring properties
also have a similar 25 foot flag out to Route 9W so
they also do have frontage, although the access is as
you see it here they don’t come directly out on 9W.

MR. REIS: There is no 1ntent to use the 25 foot
stretch that goes to 9W as a--

MR. LUCIA: Not at this point, the issue was raised
before the planning board, I should make you aware
although it’s not relevant to this application, that
although that is shown as two lots, they intend to
consolidate those into a single tax lot with a single
owner., It’s now a vacant lot on the frontage off 9W
and approved single family residence behind it.
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MR. TORLEY: 3.1 and 3.2.

MR. LUCIA: Right, they 1ntend to consolldate those
“into-single tax lots.’ They each have the 25 foot flag
but do not ‘intend to use it but the planning board

suggested that they have rec1procal what do they call
that’

MRq*BARGER: Grading easements.

MR. LUCIA: Grading easements, it’s a very steep slope
as you may know and should they ever need to come in
there, the idea is to kind of I guess allow the grading
to be contoured on both lots which is a 50 foot stretch
so as to cut down on the slope of the drlveway

MR. TORLEY: Now,‘thls again this may bear on your
~variances required if this lot is joined is a single
tax lot, what zone are they asking to be?

MR. LUCIA: I think it is NC, the question as I say if
the zoning line follows the tax lot maybe 3.1 is R-4
but I don’t know the answer to. So, if they join it,
they are joining a lot that happens to fall into two
zones but there’s no prohibition against that may be an
‘inconvenience if they ever wish to subdivide it again.

MR. LANGANKE: - So does the lot become one zone or does
it-- ' ' '

'MR. LUCIA: No, the zone has to be changed by the town
so you would then have a lot that falls in two zones.

MR. NUGENT: If 1t's 50% or better of a zone, it
becomes that zone

MR. LUCIA: Probably.
MR. TORLEY: So the whole thing is over to NC.
MR. NUGENT: 'We went round and round with that one.

MR. KRIEGER: If it’s a 50% it’s not relevant to this
particular application but as an academic matter, it
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looks to me like it might be a close queStién as to
which 1is 50%, happily, it’s not a question that the
Zoning Board has to concern itself with. :

MR. BABCOCK: I feel that if it’s a non-conforming use,
/if it was built as an R-4 use, he doesn’t even need the
area variances, unless he’s creating area variances by

the lot line that he is 1nsta111ng If it’s an
eXlStlng—-

MR. NUGENT: He has 33,000 square feet.

MR. BABCOCK: What I am saying when he’s putting a lot
line around this home in and that line that he is
installing if he is creating any variances because of
that line, yes, he needs them but any existing, if it’s
non-conforming, it’s non-conforming.

MR. KRIEGER: It goes along with the status.

MR. BABCOCK: That is correct.

MR. TORLEY: So, he’d now have to put any road frontage
at all.

. MR. BABCOCK: ' I don’t think you’re creatlng any
- ‘problems with the new line.

MR. LUCIA: I don’t believe so.

MR. BABCOCK: The issue is if this was an R-4 zone at
the time the house was built, he doesn’t need to be
here at all.

MR. NUGENT: Right, exactly.

MR. KRIEGER: So if the interpretation question, the
way the application presumably the application wishes
that would be the end of the inquiry.

MR. BABCOCK: That is correct.

MR. NUGENT: But--

MR. BABCOCK: We’re under the understanding that‘it’s
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NC. zone,'that is’ why he’s here tonlght.‘ I’'m not sure
.. why but I’'m sure we looked at the tax ‘maps and the zone
" that is there now, I .mean I don’t. ‘go back and look what
‘1t used to be, I go by what it 1s today.

MR. NUGENT: That is what I*wasfjust going to say if
he, I think he should proceed on the use variance part
of it 51mply because: if we need to go that route, he’s
“"covered all the bases because you cannot introduce new
1nformat10n.

| HR. BABCOCK£~>That is correct.

'tMR TCRLEY. If we're, assume for the moment that we’ re
"proceeding on the use variance, what would ‘be your
‘claim for hardship. '

MR,'LUCIA: I have discussed it with an appraiser for
the applicant, the various values of the residence of
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